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NOTICES OF MEETINGS

The Moscow Area Bankruptcy Bar will meet again on Tuesday, the 17  day ofth

March, 2015,  at noon in the back room of the Breakfast Club, Moscow.

The North Idaho Debtors’ Counsel will meet again on Thursday, the 19  day ofth

March, 2015, at noon in the jury lounge room, Federal Building, 6450 N Mineral Drive,
Coeur d’Alene.

None of this is researched and it is not legal advice. It is provided solely to assist
members of the Idaho and Montana bankruptcy bars in identifying issues and resources
which might affect their practice and assist them in representing their clients before the
U.S. Bankruptcy Court. 

Feedback is always appreciated, especially when it offers corrections.

“Current Issues of Interest,” a regular feature of the IMBN in the past, probably
will not be resumed. One source publication I used appears to have ceased publication
and the other, the Reuters’ bi-weekly “Consumer Bankruptcy News” has gone up
astronomically in price. (I used to pay about $300/year for it when I was in active
practice. Now it is $800/year.) 

1. In re Hill, Montana 14-60302, 12/04/14. Tiffani Hill was a self-employed single
mom who had a lot of debt left over from a previous marriage that she wanted to
get rid of before proceeding with another marriage. One creditor was a supplier
holding a claim of $370.89. This was duly listed in Schedule F but it was turned
over to a collection agency, NWC, which was not listed and sent her collection
letters. Debtor called NWC and advised of the bankruptcy. She was told they
would “take care of it.” The account went to the reporting agencies and damaged
her credit score, which interfered with her application to borrow $1,000. The
collection agency blamed the problem on their software. Debtor filed a motion for
sanctions for stay violation, alleging and testifying to emotional damages and
attorney fees and costs. The court found her distress credible and awarded
attorney fees and costs. Following the 9  Circuit’s Snowden decision, 769 F.3rd,th

656 passim, the court awarded her emotional damages of $300 and another
$300 for punitive damages. She also requested allowance of $8,337.75 in
attorney fees and costs but the court, following Sternberg, 595 F.3rd 948,
awarded only $312.50, explaining the law in the 9  Circuit is that attorney feesth

incurred after cessation of the stay violation are not recoverable. So the debtor 



ended up with $912.50 against fees and costs owed to her attorney of
$8,337.75, leaving her a deficit of $7,525.25 (unless her attorney made an
adjustment in his fees and costs).  

2. Gugino v. Clark (in re Clark), Idaho adv. No. 13-06042 (12 February 2015). Here
is a good summary of the elements and level of proof necessary for denial of
discharge in several Section 727 subsections, being transfer or concealment of 
property of the estate, 727(a(2)(B), failure to keep adequate records, 727(a)(3),
making false oaths, 727a(4)(A), and failure to obey a court order, 727(a)(6)(A).
The last of these was raised by the trustee post-trial on a motion to amend the
pleadings to conform to the evidence, a discussion of which is also provided. 
The decision is replete with citations to 9  Circuit case law. th

3. In re Wilson (Bankr. D. Idaho, 13 January 2015), No. 14-20557).  In this case,
the trustee objected to debtors’ claim of exemptions on the grounds that debtors,
who lived in Idaho and Colorado,  were claiming federal exemptions but did not
qualify for them under the so-called “hanging paragraph” of §522(d) to the effect
that if the complicated venue-selection analysis of §522(b) resulted in debtors
being ineligible for any exemptions, they could use the federal slate. Here,
debtors would have to use Colorado law. Colorado is an opt-out state so debtors
did not have access to the federal exemptions. In another round of statutory
construction and examination of case law, the court held that Colorado
exemption law did not have a restriction on extra-territorial effect. One puzzling
thing about this written decision is this statement: “Absent timely objection,
exemptions claimed become final and unassailable, even if they lack a good faith
basis. Taylor v. Freeland & Kronz, 503 U.S., 638, 644 (1992).”  It seems to me
that the more recent Schwab decision by that same court muddied these waters
a bit. 

4. In re Weik, Montana 14-61298, 26 February 2015. On trustee’s motions, the
court dismissed a Chapter 7 with prejudice and barred this debtor from filing any
more bankruptcy cases for two years. Debtor’s conduct is about as egregious as
they come. He filed serial cases just in time to prevent a secured creditor from
liquidating the collateral. Debtor’s proffered excuses were (1) he is a pro se filer,
(2) he was in a rush to file and didn’t have time or access to a computer to list his
prior cases, (3) he did the best he could to comply, and (4) a case administrator
told him that she would list his prior cases. Needless to say, Judge Kirscher
didn’t accept any of these excuses. Legal analysis performed by the court drew
heavily from in re Leavitt, 171 F3d, 1223, passim. The court conceded that this
was drastic action but also felt that it was justified by the extreme circumstances
in the case.

5. In re Wright, Montana 14-61107-13. The court granted a debtor’s claim of
homestead exemption covering two parcels over the objection of a creditor
holding two judgment liens on the property. Debtor’s residence (“316") was one



one parcel and another house (“314") was on an adjacent one. City records
deem both parcels to be a single lot. The creditor pointed out that debtor was not
living in both houses and in fact had never lived in 314. However, debtor testified
that he uses the adjacent 314 for parking (on-street parking in his neighborhood
was contrary to city ordinance), storage, and a dog kennel. The court also ruled
that creditor’s failure to object to the claim of exemption in a timely manner did
not prevent her from contesting it for purposes of opposing a motion to avoid the
lien. Montana homestead exemption law provides that a “homestead consists of
the dwelling house or mobile home, and all appurtenances, in which the claimant
resides and the land, if any, on which the same is situated, selected as provided
in this chapter. “ Citing its own precedent, in re Moore, 21 Montana B.R. at 258-
59, the court went on to hold that “a debtor may be entitled to claim a homestead
exemption on multiple parcels of property if the debtor adequately demonstrates
that the parcels appurtenant to the dwelling are in fact utilized by the debtor 
indiscriminately  for the purpose of maintaining the homestead. Id. at 259-60.
“This concept should not be understood in terms of acreage or boundaries but
rather in terms of how the adjacent land is used and how it contributes to, or
preserves the enjoyment of the home.” Here, there is the required
interdependency in that the other parcel is used for parking, a dog kennel, and
storage. 

This case reminds me of a recent one in Idaho, in re Johns, which I discussed in
Section 2 of last month’s newsletter.  In that case, as in this one, the decision
turned largely on the uses to which the contiguous parcel not containing the
residence, was put. Here, it was a parking place, storage room, and a dog
kennel. In Johns it was horses for family riding, some pasture land for their
support, a garden and fruit grove, pens for chickens and a couple of barns. In
Johns the homestead was about 25 acres but the issue was not how much land
there was, or even whether or not there was a house that could be rented, but
rather the fact that all of it played a role in the life of the family.
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